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A Eachgr&uﬂﬂ ¢n the Statutory and REtulatar? Eeguirements
of the WNFPDES rermit Procram

Section 402(k) of the CWA requires a State seeking EPA
spproval for KFLES zuthority to submit copies of all State
statutes and regulations uﬁ;ch will form the legal foundation
for its permit program. EPA must review and evaluate the
adequacy of these legal authorities to ensure their censistency
with the Act and the NPDES and Fretreatzent regulations set out
at 40 CFR Parts 122-125 and 403. The following sectione of the
h:t_arl directly applic&bli to State programs: 304(1), jcaie),
309(e) and (d). 316(a). 318(c), 402(b), (d), (g). (h), ana (i),

403(a) and 405(c).

States must have adequate statutory and regulatory autherity
to administer the NFLES program. The State must have authority
at least as stringent as the federal rtquiram-ntt-

‘cited at 40 CFR 123.25 (including the pretreatment program).
Etate=s can have additiocnal authorities providing that they are
not less stringent than those reguired by the federal program.
State law can be more stringent, but States cannot use more
stringent provisione to “"trade off" for provisions that are lezs
stringent than federal requirements. All State statutes and
regulations must be in full force and effect by the time the
program is approved. Of course a State seeking a medification
to its program must have adequate itgal authority to  implement

the modification.

Where a State is requesting program approval, Section 402(b)

also requires that the Attorney General, (AG) or the chief
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attorney in State agencies having benefit of independent

legal counsel certify that inm his or her cpinion, the laws af
the State provide adequate authority to carry out the program.
(EPA regulations describe the specific centent of these state-
menta in 40 CFR 123-13.] .Thil Attorney General's Statement
must include a discussion of the State's legal basis for con-
ducting each aspect of the proagram and adéresa any aignificant
differences between State and federal law.1l/ The Attorney
General’s statement must cite to the specific statutory and
regulatory proviesicns that provide the legal authority for each
program element. However, citations alcne are not adeguate;
the Attorney Geheral must explain how each citatian provides
the requisite authority. These explanations need not be exten-
sive where the provisions are clear on their face. Where
appropriate to elarify autherity, the AG should also cite to

judicial decisions and cother interpretations of State avthority.

Whenever State regulations are cited, the underlying
statutory authority for the regulation should also be cited.
If administrative regulations are baged upﬁn a broad statutory
provialion, such as the “power to izplement a pretreatment
program,” then the Attorney General must explain that such
regulaticna do not viclate any applicable doctrines under State
law (e.g., the delegation of legislative authority to State

administrative agencies).

1/ In order to resclve any significant differences between

State and federal law, the Attorney General must identify those
federal requirements which have no corresponding provisions in
State law aa early in the program develcpment process as possible.
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There 18 no explicit requirement that a single State Agency
have authority to cperate the entire program. Although central-
tzation of WFDES program function® is generally preferable, the
CWA allowe program functions to be managed by more than one
State agency. However, Iif management of the program is shared,
it cannot result in a gap in the State's total authority. The
agencies, taken together, must have full authority to administar
the program. Im additicn, each agency must have all necessary
lagal authority to control those discharges within ite jurisdie-
.Linn* The Attorney General should indicate which stnt; agency
will be responaible for performing each program task and how

the several agencies will coordinate their activities.2/

Before developing the statement, it is suggested that the
AG's cffice carefully review drafts of the program descrip-
tion 8o thit the statement will address the activities which
the State intends to undertake. In many instances, the adequacy
ocf the legal authority will depend upeon the approach the State
agency intends to nd&ptr For ecxample, a S5tate may have adeguate
authority to regulate industrial users through State-issued
permita, but the State agency has elected to administer the
pretraatment program through POTWs (like the federal program).

In this cﬁat. the AG must interpret the State's pretreatment

Ef Etates contemplating this type of bifurcated managemant
should take particular note of the conflict of interest pro-
vigsiona contained in sestiosn 104[(1){(2Y(D) of the Act {s&t,
gubsection B(1l)(j): infra). Each agency having or nh;:ing

suthority teo issue, or in some way act upan pu:mitu, must
satiafy the conflict of ‘interest provisions.
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authority in view of the program the 5tate plans to administer.

The Attorney General's statement must be signed by the
Attorney General ﬁr 4 representative of the AG who is authorized
to sign and can bind the State by so doing. Alternatively, the
Statement may be signed by an Iindependent legal counsel.

To qualify as independent legal Enuhncl* the signatory must
have full authority to represent the State agency in Court on
all matters, in:lud;ng defending actions against the State and

bringing actions to enforce againat program viclations.

A State must also spbmit an Attorney General's statement

if it proposes to modify ita program to add a Hew program
component [i.e., pretreatment, Efederal facilities, or

general permita). In these cases, the AG statement need only
.udﬂrtll-luthﬂrit? Eﬂr_thi component being scught, unless
brFudar discussion is appreopriate to explain the authority fully.
An AG's statement may often be necessary at other times the
State requests prnqra@_mudificntinn. such as when the State
amends or revises ita statutory or regulatory authorities.

In addition, EPA may require & supplemeéntal Attorney General's
statemant to be prepared whenever it has reason to belisve

that circumstances surrcunding a State program have changed
(see, 40 CFR 123.63). For cxample, if State judicial decisions
ralise guestions about the adeguacy of State authorities;, EPA

can requnit a supplemantal AG Etatement to resolve ambiguities.

When the program approval or medification reguest is
submitted, the Regicnal Administrater, in conjunction with

the Director of the 0ffice of Water Enforcement and Permits,



and the Asscclate General Councel for Water, must make an
inaepcndﬁﬁi cetermination as to the adequacy of State legal
suthorities. (Section 402(b) of the Act provides, in pact,
that ®...[EZPA] shall approve each such submitted program unless
[it] determines that adequate suthority does not exist...” to
perferm certain functions set forth in section 402{B}.) The
State Attcorney General's certifications cannot be deemed to be
absolutely dispositive of the sufficiency of a State’'s legal
authority. However, EPA will give the Attorney General's
statement the greatest possible weight when the adequacy of
the State's program amrd legal authorities is assessed. Whers
the plain wording of statutory or requlatory authorities appears
;n conflict with federal requirements, EPA cannot approve thae
program unless the authority is revised or the AG dqnnn;t:atn;
that the authority is adequate. If the AG's Statement IF*""
authority ambiguous, EPA will reguest gl.rificutlnn.

B. State Statutory Avthority and the Contents
of the Attorney General's Statement

The follewing discussion addresses ;h"siatutnry authoricy
regquired for State program approvals. Each of these topics
must be discussed by the Atrtorney General in his or her stace=
ment. This discussion tracks the Model AG's statements for
NFDES and pretreatment that EPA has developed. These models
are reproduced in Volume II. For new programs and full program
legal reviews, State authority must cover all toplecs addressed
in this Chapter. Where States are maﬁifring programs to add a
new component, it is only necessary o look at the section

dealing with that program element.
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This Chapter alsc identifies many of the areas which
frequently create stumbling blocks to program ép;rcun1, and
explains what ccnstitures adequate S5tate suthority. Hﬂuévir,
these problems aress will not be the cnly cnes censidered during
EFA's review of the legal authorities. EPA will give added
scrutiny to &ny State autherity which appears to conflict with

the requirements under section 402 &nd the federal HPDES regulations.

As discuseed above, the Attorney General's statement must
also cite to regulations providing the State's suthericy to
administer the program. These regulatory reguirerments are

discussed in Chapter 4.

(1} YPODES Recuirements

{fa) Avthority to lssume Permits

(1) Existina and new point sources

The scope of State MPDES programs must be at least as
broad as EFA's program. States nust have authority to re-
quire all point source discharces, existing as well as new,

‘to obtain permits.d/ States may not exclude types of point

3/ =PA's NPDES regulations create an excaption to the general
regquirement that States regulate all discharges. MPDES States
need not have authority to regulate discharges on Indian lands.
The inability to regulate these activities is not considered a
partial program and is not an impediment to EPA approval

(40 CFR 123.1(h)). In fact, EPA cannot authorize a State

to regulate discharges on Indian lands unless the State demon-
strates such authority. See alsc, EPA's Policy for Administra-
tion of Epvironmental Pregrams on Indian Reservations [(11-8-84)
and State Jurisdiction cver Indians Living on Tribal Lande,
General Counsel’'s Cpinion WNo. 77=6 (5-31=77).
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sources, as deéfined in the Act and EPA regulations, from the
permit requirement.d/ For example, scme States in the past

have scught to exclude certain categories, types, or sizes

of point scurces from the kasic regquirement ¢o obtain a permit.
Other States have attempted to "grandfather” or exempt &L:chirgeﬁ
already in existence,; or provide sutomatic permits for txiiting

dischargars. Such schemes ara lnconalstent with the CWA.

It is also not permissible for States to develop provisions
for de jure permits (i.e., the discharger is authorized to
diuchnrél if, after a certain time pericd, the permitting
authority has not nftuﬂ on the discharger's permit application).
Thlu sapproach would allow issuvance of a permit ;ithuut notice
and c:mniﬁt and without the permitting authority determining the
appropriate permit limits. No facility may discharge without
a valid NPDES permit issued in accordance with State rqgui;tlnnt
equivalent to the federal NFDES rugﬁlntinns unless it has ht;n
specifically excluded from regulation. Hnw;vir. States may

allow HFDES permits to be continued after expiration where the

permittee has filed a timely and complete application.

stit- authority to require dischargers to obtain NPDES
permits must be based on the existence of a “discharge of
pollutant, from a point scurce,; into waters of the United
States”™ (as thui; terms are defined in section 502 of the

hee and 40 CFR 122.2 of the NPDES regulations). State

jf EPA regulations at 40 CFR 122.3 list several types of
discharges as beling excluded from the HFDES permit reguirements.
Most of these exemptions represent discharges that EFPA has
determined not to be polnt sources.
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Frovisicn that seem Lo require an additional demcrnstration,

such as a showing of pollution, a publiec nulsance, harm to the
envizonment, or viclations of effluent or water quality standards,
are n#not ualid unless the State can demonstrats thatk they are

in fact consistent with the CWA. Generally, where the State

law reguires an NFDES permit for any discharge that causes or

may cause pallution, or otherwvise predicates the regulatory
requirements on such provisions, the State law does not meet

federal reguirements and must be changed.

.Etatt law regquiring discharge parmita also must provide
adequate authority ta.iasut permits regulating the disposal of
pollutants into wells {see, CWA section 402(b)(l)(D}}. This
authority muast enable a State to prevent pollution of ground
and surface waters and protect public health and welfare by
preventing or rermitting discharges to wells.: An approved
State Underground Injection Contrel (UIC) program under section

1432 of the Safe Drinking Water Act will satisfy this requirement.

[2) Waters of the State

The State law must define “"Waters of the State”™ as
broadly as the HPDES regulations (see 40 CFR 122.2). Thi;
definition ia very bread and encompasses virtually all surface
waters. Th; Etate cannot limit the sccpe of the XNPDES program
by exclusions for waters "wholly on privata property,.® or
“non-continuous or intermittent” water bodies, etc., unlaas
the State can demonstrate that those exclusions are not in-
consisteant with ﬁhi Act. For example, some wWaters wholly
on private property are considered waters of the U.3. because
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of connection®g to interstacte commerce, such ad making them
available for recreaticnal use by the public. (There may
also be pretreziment=related concerns with tha definition of

waters of the State. sSee Part B(2)(a), below.)

(b)] Autherity to Deny Permits in Certain Cases

o discharger hag & right to En NFDES permit and State
law may not provide dischargers with such a right. Statss
also mist have authority to Jdeny permits. This avthority can=
not be limited by requiring the State to demonstrate "pollution™

or similar environmental impact.

In addition, States must have authﬁ;ity to prohibit permit
issuance in certaln circumstances. The Act prohibits permit
issuance in the four circumstances listed below: States must
have the authority to deny permits in these circumstances .even
though the discharge would not viclate any applicable effluent
guideline or water quality standard. The following discharges
are prohibited:

* Discharges which would conflict with an approved Area

Management Plan (section 208(e)): '
* Discharges of radiological, chemircal, or binlﬁqual Wl -

fare agents, or high level nuclear wastes (section
30L(E) ): :

* Discharges which, in the judgment of the Army Corpa of
Engineers, would substantially Impair anchorage and/or
navigation (section 402(b}{6)); and

* Iischarges where ZPA has cbjected to the State's dAcaft/
proposed permit,

The federal rules also prohibit the issuance of permits

in other situations {listed in §122.4). State law must provida

=3



gimilar avthority.

{c}) Auth?r:tv to Apply Federal Standards and Resuirements
to Direct Discharcears,

{l1) Technelcoy-based Effluent Limitaticns Guidelines

Secticon 4C2(b}(1l){A}) of the CWA requires States to have
suthority to adopt and apply federally promulgated, technology-
based effluent limitations guidelines in their NPDES pernmits.
The Attcrney General's statement must describe the mechanism
by which these standards will be .2dopted into State law and
applied to dischargers. If the State must independently
develcp and promulgate its own effluent standards and limita=
tions, they must be bt least as stringent as the federal
standerds and the State must cite to the contrelling statutory
and regulatory authorities. States must r¢quif= compliance
with technology-based r;quirtmtntﬂ no later than the deadline

required under federal law. The aﬁpli:-blt technology-based

limitaticns are deascribed below.

(i} Industrial Permittees

Fursuant to section 301({b} of the Act, exiating point
sources, other than publicly owned treatment works, are
regquired to achieve pellutant reductions resulting from the
application of the following federal effluent standarde:

* By July 1, 1977, effluent limitations which reguirce

the application of the best practicabkle control
technology currently available (BFT) for all pollutants;

* By July 1, 1984, effluent limitations which regquire

the application of the best available technology
economically achieveble (EAT) for toxic pollutants,
including the elimination of discharges of all pollutants
where appropriate:;

* By July 1, 1984, effluent limitations for conventional
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pollutants which require the application of the best
ccnventional centrel technology (BCT): and

By July }. 1387, effluent limitaticns which require the
applicaticn of the best available technology economically
echievable {BAT) for nonconventional pellutants.
These requirements apply even where the permittce's
discharge consists sclely of sanitary waste equivalent in

character to domestic sewsge.

(1i) Municipal Permittecs

.Etate Agencies must require publicly owned tf&n;ment works
(FOTWs) ta achleve secondary treatment no later tham July 1,
1977 (Section 301l(b)). However, section 301{i) allows POTWe -
to request &n extension of the compliance deadline if they
whre nuaitihé construction grant awards apnd reguested the
extension in 1978. POTWs granted cospliance extensions must
cemply with secendary treatment (and water quality-based
 limits,; see below) no later thanm July 1, 1%B88. ?hl Etate"s
autherity to require complisnce by Fﬂrﬁa may not be limited,

such as by being dependent on funding availability.

(2) Water COuality=Based Effluent Standards

States must have authority to apply water gquality standards,
which are developed under State law and zpproved by EPL,E{ im
permits. These standards must be imposed in permits whenaver
they are mol€ stringsnt th;n applicable techrhology-based
limitations (CWA 301(b)(1}(C)). Compliance with water quality-
based permit limite must be regquired by July 1, 1977. If

new or revised water quality-based permit limits are developed

5/ In the event a State fails to submit a water guality standard,
~ .or the standard as submitted or subsequently revised doss

not meet the regquirementa of section 303 of the Act, EPA is
authorized to develop the standacd in lisu of the State.

i=11



after that date, the Btate must have autherity to require
complfiance within a reascnable time. The State's water—quality
standards must implement the total maximom daily lcad allocaticns
(TMDL) =stablished under section 303(d4), and the continuing
planning FEEEEEﬂ under section 303(e) of the Act. 6/ States
also must have authority to impose in permits any more stringent
water quality-based elfluent limitations developed by EPA

under section 302 of the Act <here necessary to achieve

water guality standards. ©Only EFA may establish water quality=
tased effluent limitations under section 302: thias provision
does not apply to State programe, except to the extent that
Ststes must ensure compliance with such limits. States may

not incorporate proviszicone similar to those in secticon

302(b}(2) inte State law. Thome provisions are integral to

the section 302 atandard-setting process and have mo applicatien

to water quality standards eatablished under section 1073,

(3) New Scurce Perfarmance Standards

States are reguired to impose federal new source perfar-
mance standarda. These standards reflect the greatest degree
of effluent reduction achievable through the application of
the best available demonstrated control technolegy, processes,
operating methods, or other alternatives, ineluding, whers
applicable, a no-discharge requirement. States must requice

compliance with these standards upon commencement of discharge

6/ The State process for developing water gquality standards
and TMDLs must be consistent with 40 CFR Part 131. These
State procedures are not reviewsd as part of the HNPDES
program approval or review except to the extent they are
implemented through the NPLES permit process. '



{see 40 CFR 122.29). In order for theése standagds to be Lnpo ed
correctly, the 5state’'s definiticn of "new socurce™ must be ae
least as strincent as EFA's (smea, 40 CFR 122.2 and 122.29%(a)

and (k}]-

{4) Toxic Pollutant Effluent Standards

States must have authority to apply federal toxic
pollutant effluent standards under Section 307{a) to new and
existing sources. Compliance with these stapdards must be
achieved by the date specified in the :tund;rd {which is
-generally., no more than onsd feai afcer promulgation). Thess
standards appear in 40 CFR Pacrt 129. Although new standards
must apply regardless of their presence in existing NPDES
permics, States also must have authority to modify permits to

irsert toxi¢ pollutant limitations.

{5) Best Profezsicnal Judgment (BPJ) Effluent Limitations

EFA cannot approve a sState program unless that State
is authorized to fully implement all aszpects of the HPDES
program, even wheére an applicable federal effluent standard
or limitation has not been promulgated (i.e., the State must
be able to develop permit limitaticns based upon the best
professional judgment (BRJ) of the permitting authority).
When establishing BPJ limitations, the permitting authority
must consider the statutory factors for the apprap;iat£ lewvsl
of technology set out in section 304(k) of the Act (see also,
40 CFR 125.3(d))}. In ceses where EPA has promulgated an
effluent guideline but the guideline doee not address & pacticularc

pollutant present in the discharger®s effluent, the 5tate must
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have autheritly 'to use a cﬁmbinntiqn of effluent guidelines
and BPJ to esta2blish appropriate permit limitations for the

entire discharge.

{6) Ccean Discharge Effluent Licritations

When peinitting discharges into the territorial seas,
States must have the suthority to apply additional require-
ments derivn&-frnm the ocean discharge criﬁ-:i; proemuloated
by the Administrateor under secticon 403 of the Act (see, 40
CFR Part 125, Subpart M). Hote that all discharges teyond
the territorial seas (3 miles cffshore) are cutside State

jurisdiction and are permitted by EPA.

(7} Cempliance Schedulea

States must have authority to incorporate compliance
schedules in NFDES permits. These schedules must reguire:
compliance with applicable requirements no later than statutery
deadlines. States may not impose or modify compliance achedules
where those schedules would be inconsistent with federal

requirements {such as ::ﬁunﬂinq bevend a Etatutory deadline).

(8). Variances

The CWA and EFA regulations acthorize variances from
applicable effluent. limitations in several instances. States
are not rtquirld to allow di::ﬁarglr: variances from such
limitaticns, although they may do so. However, 1f a State
authorizes varian&-l, the State standards must ba at least

as strincent as federal cequirements.

States also may not allow for variances that are not
authorized under federal law, whether in the form of adjustments
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1= {hn.FE:mit or a =zeparate State rulemaking that modifise

the standard for & particular permittee. For example, a

State could not allew for variances from water gquality standards
based upon economic impact, since these variances are not
available under the Act. EState procedures for acting on variances
alac must be conslistent with federal reguirements. Thus, States
may not grant certain varisnces (e.g., Fundamentally Different
Factors) although they ﬁ.y have authority to incorporata an

FOF varisnce granted by EFA.

Variances from technology-based limitations for industrial
facilities are asuvthorized under CWA sections 30l(c) (for non-
conventional pollutants based upon economic impacts);. 30l{g) (for
nonconventional pollutants where there are no watqr.quality impacts;
J01({k)} {(compliance extensicns for ilnnovative tu:hnuluqri:'sﬂi[iltz}
{delay in POTW construction); and 3l6{a) (thermal). EPA also
?llnwa variances based upon fundamentally differsnt factors at
the permitted facility. FOTW2 are eligible for variances
under section 301(R) (ocean discharge) and compliance extensilons

under section 301(1) (federal funding for POTW construction).

(d) Authority to Limit Permit Duratien

The CWA iltlbli;hll maximum permit terms of not more than
five years. Permits may, of course, be lssued with shorter
terme. Notwithetanding the five yvear avthorized term, & permit
based upon EFT may not be issued with an expiration date laterc

than the applicable BAT/ECT statutory deadline.

Under federal law, where a permit explires thoough no fault
af the permittes, it il administdatively continued if the
3-15%5



permittee flled 2 timely and complete applicaticn far'a new permit.
Although not required Ly the CWA, States may allew the tecms

of expired permits to be administratively continued in &

similar manner. The Attorney Ganeral must assure EPA that
avthority to continue expired permits is consistent with the
State's Administrative PFrocedure Act or cther procedural

laws, as well as the State's own NPCES regulations {zee, 40

CFR 122.8).

(e} Authcority Fer Entry, Inspecticn, and Sam ling: and
Applying Monitoring, feccrding, an Feparting
reguirements t& Direct Dischargers

The Attorney General must indicate whether State law

suthcrizes the Director to impose recording, reporting,
mocnitoring, entry, inspecticon, and saspling reguirements,
end explain how these requirements will be imposed. The State
must have authority to enter and inspect, at reascnable tintl;
Enrlprumistl on which an effluent source is located or records
required by the CWA are kept. In practice, this means the
States must be able to inspect any NPDES permittee. Thua,
a State exclusion for private :éuiaen:- is generally not
aulhbrizgd since a private residence may be a discharger
regulated by the program or may be a depository for ra&u:d:
required to be kept under federal law.

(£) Authority to Reguire Notice of Introduction of

Follutants intc Publicly Cwned Treatment WOILKS

States must have the authority to regquire POTWs to

provide notice of the introduction of pollutants te the POTW
by industrial users. This authority is fully discussed in
the pretreatment section of this chapter (see Part B(2}{e),

Eelow at page 3=2T7).
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fg) Autheriev to Issue NHotices, Transamie Data and
rrovide Upportunity for PUbLlic HReArings

A Btate must hawve gutheority for public Fﬁrticipatinn.
in the issuance of NFDES permits that i{s cguivalent to federal
rElqui:‘-ETﬂ':ﬂt'ﬂ.. The CWA contains several provisions encouraging
or reguiring public participation in a State's permit develop-
ment process. Detailed requirements for public involvement
are cutlined in 40 CFR Part 1l24. These includse authority for
public notice and comment and cppertunity for publie hearing
on all permits. It {s expected that most States will choose
te cover the detalled prnui;inng for publie partiqipatiun iﬁ
administrative regulations rather than statutory authorities.
However, State statutory avthority must be broad enough to
allow development of regulations cﬂnnistnnt.with federal
reguiraments . Tﬁi State mupt ensure that draf:t permits and
fact sheetas ba aunilabi& for public review and comment. The
notice and comment procedures also must apply when the State
proposes to modify, terminate, znd revoke and reissue permits.
The State authority must ensure congideration of all relevent
public comments before the State decides to issue or eodify a
permit, and & responsiveness summary of the significant .

comments must accompany the final permit notice.

A State may not limit the applicability of these public
parttcipatlﬁn procedures. Thus, a State law which limits
hearings or cpportunities to comment to aqqriuv;ﬂ applicants
will not comply with the public participation requirements of
the Rot. Similarly, the opportunity tﬂ:¥HQUIIE a public heac-
ing [non-adjudicatory) must be available to the citizenry as

well as to the permit applicant. If held, a hearing must be
' 3-17



convened tefore rather than after a final decisicn on the

Fermit. .

.{h) Autherity to Provide Fublic Access to Information

The treatment of confidential business informatieon has
been a troublescme area iln State program approvals.  Scmae’
State laws deny the permitting authority access to “"confidential®
or "proprietary” informatien. Other laws require only that such
information be withheld from the public. Many of these restricticns

are inconsistent with the CWA.

Under the CWA, States must allow public access to all
infermaticen from permittees except confidential business infor-
metion. However, certain inferzaticn is nnt.tligibll for con=
fidéntial treatment. All Ferﬁit: and informaticn reguired in
permit applications pust be made available (although infﬁrmﬁtiun
not required 5r.th¢ permit apbli:atinn does not fall within this
category). In addition, information constituting effluent
data must be made public. EPA has dafined effluent data Very
broadly to include any information necessary to evaluate the
discharge, determine effluent limits, ascertain compliance and
allow meaningful publie comment on permits (see, 40 CFR 2.302).
Thus, where permit limits are based upon the facility's production,
production data could not be claimed confidential if it met the

criteria in Part 2.7/

State laws must be consistent with these broad public aAccess
to information reguirements. States also may not create restric-

tions on the use of such information, including effluent data,

zf :edzrnl effluent guidelines are often calculated on a production
ABLE .
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(#.g., meking information received from a dischacger inadmissible
in an enforcement action against the discharger). The State
must have authcrity to disclose zny information, even trade
secret information, to EPA. EPFA's uvee of such diselosures would,
of course, be subject to the appropriate requirements for public
access in 40 CFR Part 2. TFurthermore, disclosure is subject

Lo pr&te:tive.crder! izsued by a court or Administrative Law
Judge.

(1) BRuthority to Modify, Revcke and Reissue or Terminate
FEIMILE :

States must be authafiz:d to modify, ::#ﬁhu.and reissue,
or terminate permits for cause. ESection 402{b)(1}{C) defines
cduse to include the following:

‘.viclatiah of any conditions of the permit;

* Obtaining a permit by misreprezéntation or failure
to disclose all relevant facts=: and : .

* Changes in circumstances which require either a temporary
Sf permanent reduction or elimination of the parmltted
dluchnrgl.

A cﬂmpletu listing of- aufhﬂrizzd causes for permit mndificitlun.
is set out in 40 CFR 122.62. and causes for terminaticnm at 40
"CFR 122.64. States may not authorize pgrmit'mnditicatian: for

less stringent limits where these would not be allowed under

federal law.

{3} Authority to Enforce the Fermit and the Permit Program

State law must provide for adequate enfnfcement aﬁthn:tty,
jn:ludiﬁg the ability to enicin viclations and briﬁg both
civil and criminal action for sny wviolations nf-parﬁita ar
.the permit program. &thér sanctiens, such as the ability to
bring actions for demages., are allowed, but they must be addi-
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ticnal rather than substizutes for these enforcemens Femedies,

The NFOES regulaticns cutline the enforcement capabilie-
ies which must be included in a State program (see, 40 CFR
123.27). A State must have authority to seek injunctive
relief in two instences. First, the State must be able to
immediately restrain any unsuthorized activity endangering the
public health or the envirunmnFt_- Second, it ﬁu-t have
authority to sue to enjoin any threatened or continuing vio—=
lations without first revocking the permit. State penalty
authority must allow the S5tate to seek civil penalties in the
amcunt of at least $5,000 per day of viclation, seek criminal
fines (for willful or ntgiigent viclations) in the amount of
at least Slﬂ,ﬂﬂﬂ.p-r day of permit violation, and :tik-ﬂtiﬂiull
fines for knowing false representations or certifications, or
knowingly rendering monitering devices inaccurate, in at
least the amount of 55,000 for each instance of wviclation.
Other provisicns in the Act relating to criminal sanctions
which States are encouraged to provide include the follewing:

* Imprisonment = section 309({(e) p:ﬁvide- for maximum
imprisconment of one year (or six months for false
statements); and :

® hdditicnal penalties - section 309(c) provides for a
doubling of maximum fines and imprisonment terms for

“second ©ffanders”.

. The Attorney General must describe the State Agency's
enforcement copticns in detail, covering each of the above
points. In addition, since federal law includes criminal
sanctions for persons who wtllfully or negligently viclate

effluent standards or limitations, water-quality standards,
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or permit conditions, the Attorney Ceneéral muet indicate
whether criminal fines or imprisornment, bSased upon negligene
conduct, is permizaible under State law. The Attorney General
must also describe any limitatiom or prereguisites to enforce-
ment actions. Such restrictions will be carefully reviewsd

to determine whether 5tate avthority still meets federal

minimem requirements.

~States also cannot provide additicnal defenses or righta
to dischargers where not authorized by federal law. Thus, & State
could mot allow a permittee to challenge its permit 1iﬁ11. in
an enforcement proceeding and 5tate law that provided such an
c}tiun would be inconsistent with the federal requirements.
‘gimilarly, a Et;t¢ could not restriet its enforcement by

limiting the use of information in an enforcement action.

Aministrative enforcement mechanisrms, such as infarmal
orders (neot directly enforceable by a court), may be used
as a first response to a violation, but are not an acceptable
substitute for the above-described formal enforcement . ;
capabllities. Furthermore, if prﬂviainnl for administrative
cempliafnce crders, requiring the cessation of violations of
permit ccnditinI-ar allowing the zdministrative assessment
of penalties for viclations, are present in the State's law,
the Attorney Gen;ral muat indlicate Whl£hlr these proceduras
must be exhavcsted before the State Agency is permitted to
seek civil or criminal penalties, or injunctive relief.
Hote that the HPFDEE regulaticons require that injunctions be
available without prior permit reveocation of permits (see,

40 CPR 123.27). of course, the Attocrney Genecral should also
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describe any additicnal enforcement remedies available to

the State, Including citaticns to supperting legal authorities.

State programs must allow for public purtiéipatﬁ;n inm
the enforcement process. The HNFUES regulations allow States
to chocee cne of two basic cpticns. The first option is for
State law to provide for ;nte:vantinn as of right in any enforce=-
ment action. States choceing this option may not plece restric-
ticns on this right, other than jurisdictional limits such as
standing. Alternatively, where State laws allow permissive
intervention in State scticns, the State may agree not to
cppose such intervention in any enforcement proceeding. thithnuﬁh
thé NPDES regulaticns specify only that the State will not
ﬂﬁpﬁ:- permissive intervention where asuthorized ;ndc: State
law, EFA has interpreted this option as being nvailabli.nnly
when permisgive intervention is pﬁ:uiblu‘] Under this cption.
the State aleso muat aﬁre- to investigate and :q:panﬁ to citizen
cémpluintn and publish all settlement agrégmants for a publie
comment pecriod of at least 30 days. A third option available
to States ie a hybrid of the first two. Por exarple, a State
may allew inta:vén;;nn through a rule analagous to Rule 24(a)(2)
of the Federal Fuitl of Civil Procedure &nd provide an assurance
by the appropriate State enforcement authority that it will not
cppose interventicn under the State analogue Qﬁlth- ground that
the &spplicant’s interest is adeguately represented by the State.
Such a hybrid public participaticn approach is consistent with
federal requirements, even though it does not clearly fit within
either of the options cutlined in the regulation. fhe;; require-
ments were first added in 1979. Thus many approved States do

not yet have the reguired auvthority.
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(k) Cenflict of Interest: State Board Memberships

The CWA requires that no Etate Board, Agency or organiza-
tion which appreves or acts on NFDES permit applications or
portions thereof, may include among its mesbership, any person
who receives, or has during the previous two years received, a
significant portion of his income directly or indireetly from
permit holders or applicants for an NFLDES permit. “Significant
portion of inccome®™ is defined in EPA's regulaticne as 10 percent
or more of gross perscnal income for a calendar year, except
that it means 30 percent or more of gross income if the recipient
ig over 60 years of age and is receiving that portion of income
as a pension retirement or similar arrangement (s=ee, 40 CFR
123.25(c)). “Permit heolders or applicants for a permit® do
not include State Agencies or Departments. All State programs

must have conflict of interest protections which are at 1ga§t

as =tringent az those of the CWA.

This statutory prohibltion againat conflicts of interest
has been & problem in a number of States. Scme States requice
permitting boards to have representatives of the regulated
public. Other S5tate boards are clected and could include
nemhara.uhﬂ caceive income from permittess. These #inh."
approaches are inconsistent with the explicit language of the
Boct. States must either establish the federal conflict prohibition
or the Board must délngat- its permitting and enforcement
powers to a4 position that is prohibited from conflicts. Some
StaFii have scught to avold the prohibition through recusal on

matters affecting the permittes. This alternative is alsc not

acceptable.
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(k) Incorperation by reference

Although States seeking ¥FDES program approval are required
to adopt adminlestrative regulaticns sizmilar to EFA's, there is
no legal prohibition against a State doing so through incerpora-
ticn by reference. Clescly, it fis preferrable to have ;E:¢LE1¢

tate regulaticns that explain applicable requirements fully,
but States may chocse instead to have a short incorporating
provision. ;I a State chooses to puraue £n:n:p€rutiun by
reference, the Atterney Seneral must =erti£f that such an
incorporation is proper and enforceables undeéer State law and
iﬁclﬁdul all of EFA's regulaticns which are applicable to

Statea. The Attorney Ceneral should also explain the tpfmh i1£
any, that such incerporation must follow under stnt; law and
explain how the rules meet those requirements. The Attorney
General should indicnﬁi. by means of 'a list, those federal
regulations which the State has incorporated and explain ﬁaw
the list was generated. The Attorney General should pay particular
attention to any attempt to incorporate federal law prnépicty
ively, that is, to incorporate reviaicns tn-ftdnrqi law which are
yet to occur. Most State Courts have held such incorporations
invalid .as unconstitutional delegaticns of legislative power
and State autherity. EPA will closely review any attempts to

incorporate State law prﬁlpi::ivtly.
(2) Fretreatment Ruquirement=

{a) Avtherity to Apply Federally Promulcated Categorical
Frecréatment Etaniirﬁ! to Lndustrial Users

States seeking pretreatment program approval must have

authority to impose protreatmént standards on all industrial
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users of publicly-cwned treatment works (POTWe). Pretreatment
standards include the gengral and specific prohibited discharges
listed in 40 CFR 403.5, leocal limits developed by POTWs, and
federally promulgated categorical pretrecatment standards found

in 40 CFR Sub<hapter M.

A State must Be able to apply and enforce these pretreat-
ment standards directly against any owner or ocparator
of any source subject to them. WwWhere the State regulates
all industrial users (IUs) itself, either through regulations or
State=issved permits to all induatrial u||ri, the requirement
that the autheority cperate directly should not be a problem.
Howevar, most States will administer the Fretreatment program
like the federal program - with POTWs being approved to
regulate industrial users of their system and the State
primarily overseeing the POTWa' efforts. In these cases, the
State cannot rely upon the FOTW to impose the prttriltnnnt
requirements; such reguirements must apply to all TUs irrespective
of POTW action. Thue, a State scheme that allows the State only
to enforce against the PQTH-thn tha industrial user violates &
pretreatzent requirement i{s Impermissible. Similarly, if the State
rust take an intermediate step, such as issuing ;ﬁ order with
pretroatzent requlrementa or r¥uahlng the POTWs approved pre=
treatment program (or permit issued under that program), prior
to acting, the State's authority does not meet federal require-
ments. Of course, a State permit system would be adequate,
eaven though the requirements would only be applicable once
imposed in the permit, if the State iszsued permits to all

Industrial usears.
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It must a2l3o be clear that the 3tate has authority to
EPFlf pretreatment standards to industrial users. Many State
statuted ﬁn:y authﬁrize the State to regulate discharges to
waters of the State. Unless the term discharge is Jdefined
clearly to includ; indirect discharges, it is unlikely that such
thhﬂr ty is consistent with federal requirenentli Industrial
users do not digscharge to waters, but instead to the PETW'i
sewar system. This has been a common problem in State pretrﬁnt-
.mght.gdbmiﬂaiﬁnl.. States are cauticned that an casy Teﬁcdyi
such as defining. discharge to inélﬁdu Endirﬁct discharges, may
_;:;ﬁlt in requiring all ipﬂustrill vwaers to obtain ptrﬁitl
{under State law), & result which the S5tate may not have intendlﬁ
or desired. In addition, such a definition may have the absurd

result of requiring water guality standards for sewer lines.

{b) Autherity to Apply Pretreatment Requirements in WFDES
Fermita for rublicly Cwned Treatment Works

State Agencies must have authority to apply the following
pretreatment reguirements in terms and conditions of WFDES

permits issued to POTWa:

* Compliance schedules for local FPOTW pretreatment program
devalopment (40 CFR 403.8(4)):

* cConditicns of an approved local program (40 CFR 403.8(c})

* A modification clause allowing the FOTW's permit to
be recpened to incorporate elther an approved local
pretreatment program, or a compliance schedule for
develeping a local program (40 CFR 403.10(4));

* FPffluent discharge limitations to be enforced aqain!t
induatrlnl users (40 CFR 403.5): and

. cnnditinnﬂ cf an apprnved removal credit (demonstrated

percentages cf pollutant removal) (see, 40 CFR 403.7,
and subsection (d), below).
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Mcst States should have adeguate statutory authority to
impose t£CE. conditions in NPDES permits as part of thelr NPDES
authority. This will freguently be a ceneral auvthorization to
include sppropriate conditicns in permits. Hlowever, these
authorities should be reviewed to ensurs against inconsistencies

that would prevent imposition of these conditicns.

(c) Auvthority to Regquire Notice of _Introduction of
Follutants inte Fublicly-Owned Treatment Works

States muat have the asthority te reguire POTWS to provide
nntlcl of the iﬁlrﬂdu:tiun of pullutnntl to the POTW by 1ndultri|l
users. CWA secticn 4U2[h}!ﬂ} :pacifl:nlly reguires permits to
contain ¢¢nﬂ£tiunu requiring notice n! new or increased discharges
from Indugtrial users who would be subject to either =ection
301 or 306 of the Act if they were discharging directly. The
 State must alsoc be able to require notice of the anticipated
impact of such disdhnfgll* Most States laws should meet this
requirement through their pﬂHﬂ::tn incorporate conditions ints
NPDES pesmits, although the authority must still be reviewed to
ensure that there are no restrictions. Since the HPDES regula=
tions (40 CFR 122.42(b)) require such notices, States with
NPDES autherity will generally have adegquate astherity to-

meet this reguirement.

{d) Authority to Make Determinations on Requests for Local
retreatment Program CWARCER

Unless the State chooses to assume responsibility for

implementing local POTW pretreatment programa, State law must

authorize the State Agency to approve or deny municipal requests

for local FOTW ptttrtthnnt Programs. The State must have

:ﬁthnrity to follow procedures equivalent to EPA‘s, including
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allowing for public notice and cemment (see, subsection (h),
Selcw). Local programs may not be approved where the POTW
lacks either the authority or the procedures to administer and

enforce the program against industrial users.

Rlthough not requirad by the CWA, States may allow FOTWs
to make adjusinents to the categorical pretreatment effluent
imitqtinﬁ- placed on industrial users based upon the consistent
pollutant removal achleved by the treatment works. States
choosing to allow FOTWs to reguest and recelvae removal credits
suthority must be able to follow procedures similar to those
used for local p:ﬂgram.apprﬂ?ll‘ States are not required to

grant removal credits.

(e} Auvthority to Make Determinations en Catecerization
[ =]

Ancustirias- Ueers, and ReQUesTE SoOr Funcamenta
Different Factors Varliancea

State law must also authorize the State hgency to Q&k- 1
determination as to whether or nutltht'indputrinl user falls
within a particular category or subcategory. The category
determination allows the industrial user to know which cate=
gorical standard is applicable to ita ﬂi:ﬁhargn-_ The Attorney
General must also describe the requirements that the Stats
hgency must follow in making category determinations. States
should note that under federal law (40 CFR 403.6(a)(4)), States
must provide Industrial users the right to appeal the decisicn
to EFA. States that cannot provide for such appeals ares not
avthorized to make category determinations. In any instance
where & State lacks the authority to mai. category determinations,

EFA will maha the determination.
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States Tay also choose to develop avthority Lo act an
reguests for fundamentally different factors (FOF) variancea for
indostrial users, alehough States may choose not to allow sueh
variznces. Under federal law, States =ay nnt.grant FOF variances,
but may only deny or recommend approval to EPA. States alag
may not grant State FDF varisnces under their own authority,
=ince these could make the program less stringent than the
feceral program. The Attorney General must écn:ribﬁ the

State's FDF requirements and procedures.

(£} Auvtherity to Apply Reccrding, Feporting and Monitoring
FEquUlrements

States must have suthority te require industrial users and

-

FOTWs to submit reports, keep records, and install, use, and
maintain monltoring equipment. The Attorney E:nlrrl must

explain that the State has authority to require each report
identified in the general pretreatment regulations (40 CFR
403.12) {(see also subsection [c), above). These include baseline
monitoring reports, compliance reports, and periodic reporting

by industrial uvsers.  FOTWa and industrial users must be required
to sample, respectively, their influents and effluents.  The
Attorney General also must describe the reguirements which the
State agency mustc fullﬁw in nfde: to accomplish the above

activities.

It must be clear that the State's reporting and monitocing
provisions apply to indirect discharges and are not limited zo
direct discharges. For example, some States have authority
that allows Iimposition of these requirsments to "point sources”

or to “"discharges to waters of the 5tate.” These provisions
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genecally Uiil not provide adequate acthority. The term ?Dintr
source usually applies anly to direct cischarges; the problems
with “discharge® under the pPretreatment program are discussed
above in Fa;t B(Z)(ma) of this chapter. If the 3tate statuts
contains such provisions, the State must demonstrate that they

spply to indirect discharges as well.

{g) Autherity to Arply Entry, Inspecticn and Eamnliﬂi
Regquirements .

State law must provide authority to enable authorized
represantatives of the State and POTWs with approved pretreat-
ment programs to enter and inspect at reascnable times lnr.
Fremises cf a FOTW or of an industrial user where an effluent
a¢£r:u ia located or in which any records are maintained.

This rust include avthority to review nnﬂ_cnpf any records
regquired to be maintained, inspect any monitoring |quipm§nt,

and sample any industrial user's effluent.  As discus=sed above
{subsection (£)), it is important to ensure that the State's
authority applies to indirect dischargers. The Attorney General
muat describe the requirements which the State Agency mu;i

follow in order to accomplish the above uhti?it%tl-

(h) }uthﬂritg to Tasue Notices, Tranamit Data, and
Frovide EEﬂrtunltI or Fublic Hea:ingl and Fublig
\cceam to Information

States must have avthority to provide public notice and
commant on reguaats for lncnl_prltreatmunt program approval and
for removal credit authority. States must also provide an
cpportunity for publie hearing on these decisicns and public

notice of the final decision. These publiec notices and comment

provisicns are similar to those for NFDES permits (described
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abave at Part B{1)(g)), and State notice previsicns must ha
equivalent in scope, including the interested public, afféctgd

States and governmental agencies.

States alege must have authority to provide rublic access
to information {rom permittees and industrial users. All
information,; other than confidential business ipformation, muaet
be available to the public. As with NPDES information, effluent
data may not be claimed confidential (this authority is the same
as for direct dischargers, discussed above at Part BILY(R) ).
The public also must have access to requests Ini local program
appreval and comments ther;an. Firally, the State must have
avthority to transmit ﬁny requeated information to EPA. The
Attorney General must describe the requirements which State
Agency must follow in order to accemplish the above activities.

(i) Avthority to Enforce Rcainst Violaticns of Pretreatment
Stancercs and Requirements By Industrial Usecs

States must have authority to enforce against violations

of any pretreatment standard or requirement by industrial ﬁn-r-,

Enfnrctmlnf authority is also required against POTWa, but

since the FOTW's requirements are all inserted into its permit,
the authority to enforce IQalnnt permit violations is adequate =
see Part B{1)(j) of this chapter.) Pretreatment standards

are broadly iﬁttrp:ute# (as discussed above in Part B(2)(a)) ¢to
include . categorical pretreatment standards, the upu&i!t: and
general prochibitions in the pretreatment regulations, and lecal
limits. Pretreatment requirements include all cther regulatocy
provisions imposed upon industrial users, such as reporting
requirements. States must have authority o enforce directly

againat violations of any of thse provisions.
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State enforcement authority must consist of both civil and
eriminal penaltiss (eguivalent to thcse for YPLES permit violations)
and injunctive relief authority. (Enforcemant authority for
YFDES State programs is discussed above at Part B(1)(4).) A=
with the HPLES enforcement authority, a State may not substitute

cthar mechanisma for the required zuthorities.

States also =ust have autherity to jein the POTW as a
defendant in anf.actiun againast one of its industrial vsers for
viclaticns of pretreatment requirements. The CWA in Section
309(£) avthorizes EPA to join the POTW where it fails to in-
itiate an enforcement action after receiving notice from EFA of
ita intent to enforce against the violatiofn. States must have *
an equivalent provision (see also 40 CFR 403.5(e}). Generally,
methods of ensuring that industrial users comply with section
307(b) of the Act vary from State to State. For example, a
state could issue parmits to all indirect diaschargera and have
enforcement authority against all permit viclations. However,
whére the State does not issue permits te all industrial users,
it normally must have regulatory reguirementa that impose
pretreatment reguirements, and muat have authority to enforce

those regulations.

The Attorney General must discuss the State's options for
ensuring compliance with these requirements and the authority
therefor. In examining this autherity, it is important that
State enforcement authorlty be conalistent with the chosen

regulatory scheme. Review of the enforcement language should
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also make sure that the various provisions are consistens

with one a2nother. Feor example, if the State's €ivil authoriey
applies tO standards and reculaticons, but the crimipsl provision
applies to concitions and limitaticns, the eriminal authnrity.
does not appear adeguate to cover violations of regulations,

ttpe:ially_given strict interpretation of criminal statutes.

Finally, the State law must include provisions allauin§
the State tulﬁeek injunctive relief restricting or prohibiting
the introduction of pollutants inteo & publicly owned treatment
works in the event a conditicn of a permit for the discharge

of pollutants from such a treatment works is viclated.

(3) Incorperation by Eeference

See discussicn of incorporation by reference in Part

B(1){1) of this chapter.

(3) Authority Over Federal Facilities

Prior to the 1977 Amendments to the CWA, States were not
allowed to exercise HFDES juritdictiun over dischargas by

federal facilities. (See, EPA v. California State Water

Resoupeces Contral Beard, 426 U+ﬁ+ EQD {19?5)}. In the 1977
Amendments, Congress declared that all federal facilities muse
comply with applicable State law, thus requiring States approved
to administer the NFDES program to regulate federal {a:ilii;:u
within the State. Conscguently anf State ;huuc prOgEAm WAS
approved befcre 1977 must modify its program to cover thesa
"facilities. Geﬁtrally, this means that the definitcion of -
*person"” must be broad ;naugh to encompass faderal facilities.
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The Attorney Geéneral must cherefore certify that there are no
barriers, prohlbiticons, ar exclusions on regulating federal

facilicies.

{4) GCeneral Permit Reguirezents

fa) Autherity to Isszue and Ernforce Ceneral Permits

General permits are administrative tools designed to
assiat the permitting authnrit% in meeting the mandates af the
- CWA. Unlike individual permits, gensral permits are not written
for a particular facility at a specific leocation, but insctead
cover multiple facilities in ;Lmila:, but not necessarily
identical circumstances. Fa:.thi: reascn, general permits are

more akin to a rulemaking proceeding than iriditiunll licensing.

If a State intends to issue general permits, the 5;[1;
must have authority which would allow such permita. although
it need not specifically reference them. The primary considera=-
ticns will normally be whether State law requires individual
permits or could be interpreted more broadly. The Attorney
General must assure EPA that the State's purmit;ing authoriey

does not require individual permits for all sources, and that

issuance procedures for general permits are consistent with State

law.

(b)) Incorperaticn by Reference

See discussion of incorporation by reference in

Part B(l}(1l) of this chapter.

3-34





